Workshop
The Legal Expectations of a Committee
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Reading material previously distributed

Victorian Legislation and Parliamentary Documents
http://www.legislation.vic.gov.au/
Justice Connect
Legal advice, information and training for not-for-profits
https://www.justiceconnect.org.au/our-programs/not-for-profit-law
Running the Organisation
https://www.nfplaw.org.au/runningtheorg
Secretary Satchel
https://www.nfplaw.org.au/sites/default/files/Secretary_Satchel_0_0.pdf
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Who has had a
chance to visit the
websites listed and
read information
relevant to our
workshop today?
Were you able to find
the Associations
Incorporation Reform
Act 2012 (Vic) (the
AIR Act) which is the
main piece of
legislation regulating
incorporated
associations in
Victoria

The legal expectations of a committee
The AIR Act covers the establishment, operation and ending (or dissolution) of an incorporated
association.
Current copies of the AIR Act and Regulations are available on the Victorian Government’s website
for legislation:
www.legislation.vic.gov.au ( go to ‘Victorian Law Today’ and search ‘Acts’ (for the AIR Act) or
‘Statutory rules’ (for the Regulations)).

How many clubs
represented here
today are
Incorporated
Associations?

As a club office
bearer have you been
made aware of the
requirements of the
ACT?

57
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It is good practice to
keep a copy of the
current AIR Act and
Regulations with
your organisation’s
official documents.

Responsibilities of an Incorporated Body

There are more than 38,000 incorporated associations in Victoria. They are clubs or community
groups, operating not-for-profit, whose members have decided to give their organisation a formal
legal structure.

Lets visit what we
know about
Incorporation gives your group its own legal identity (the group becomes a 'separate legal entity'
from its members) . The group can enter into contract, sign a lease, employ people, and sue and be incorporation
sued.
Are there any clubs
Incorporated groups are incorporated under law (which can be either state or federal) and report
here who are not
to the regulator responsible for their type of structure, for example the Australian Securities and
incorporated?
Investments Commission.
Incorporated groups follow a particular structure, with group rules (or constitution), members, and
a governing body (often called a board or committee).
Being incorporated has consequences for people who are going to be on the board or committee of
management of a not-for-profit group, as these people have legal duties in their roles
Some useful links:
https://www.consumer.vic.gov.au/clubs-and-fundraising/incorporated-associations/become-anincorporated-association/what-is-an-incorporated-association
http://www.nfplaw.org.au/incorporationdecision
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Incorporated not-for-profit group structures requires groups to:

have a name (which sometimes must have the words ‘Incorporated’ or ‘Inc.’ or ‘Limited’ or
‘Ltd’ after it)

have a ‘constitution’ or a set of written rules with purposes that the group agrees to operate in
accordance with

pay an initial registration fee to the relevant state, territory or federal government (between
$40 and $1,100)

have a certain number of members and people who are willing to hold certain positions in the
group (eg on committee of management or as secretary)

record the names of members in positions and provide them to government (these details are
made publicly available)

hold certain meetings and keep certain records

provide the government with financial information about the organisation (money received
and spent), and

pay an annual fee to government.
http://www.nfplaw.org.au/sites/default/files/media/
What_is_incorporation_and_does_our_group_need_to_incorporate_3.pdf
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All the incorporated
associations in
Victoria should have
updated their rules in
2012 when the Act
changed.
How many of those
present have a copy
of the rules?
then, how many are
using the Model
Rules (the default)?

Positions on committee
Commonly, there are a number of special positions on a committee. The people who take on
positions on the committee are sometimes called ‘officers’ or ‘office bearers’ or ‘the executive’ of
the association.
The position titles will vary between associations, however common positions and their traditional
roles are explained briefly below:

the chairperson (or president) runs meetings and usually represents the organisation at public
events

the deputy chairperson (or vice-president) takes on the role of the chairperson when that
person is not available

the treasurer (or financial officer) deals with the financial affairs of the organisation, though
note the financial affairs of the association is the responsibility of all committee members, and

the secretary reports to Consumer Affairs Victoria, organises meetings, deals with documents
and maintains records of the association.
The committee may have other members who are not office bearers. These are sometimes called
‘ordinary committee members’. These members must also meet the duties that apply to members
of the committee.
For Victorian incorporated associations, committee members’ functions under the AIR Act include:

ensuring an annual general meeting is held within five months of the end of the association’s
financial year
 submitting a financial statement that covers the full financial year, which gives a ‘true and fair’
view of the association’s financial affairs, to members at the annual general meeting

overseeing the association’s financial affairs. This includes making sure the association does not
continue to operate if it is insolvent

appointing a new secretary within 14 days, if the position becomes vacant, and

returning all documents that belong to the association within 28 days of ceasing to be a
committee member.
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What office bearers
do you have under
your rules?
Who takes the
minutes of meetings
at your club, where is
a copy kept?

Does anybody here
have any questions
about these
functions?
Who in your club acts
as Public Officer, who
submits the financial
statement to
Consumer Affairs
Victoria?

Legal duties of not-for-profit committee members
This Guide goes into detail about the duties of office holders.
http://www.nfplaw.org.au/sites/default/files/media/Duties_Guide_CTH_1.pdf
What is a legal duty?
A legal duty is an action that you are required by law to take.
These legal duties are not onerous – in many ways they are just simple ethical principles you may
think of as ‘common sense’ or ‘good practice’. In many cases, when you are performing tasks on a
committee, you will be complying with the legal duties without even thinking about them.
However, it is a good idea to know what the duties are so that, in the rare event of any difficult
situations, you can be sure to act legally.
So, the focus of this guide is not on your main tasks as a committee member, but rather on the legal
duties that underlie the way you perform your role.
This part covers the four main legal duties:

duty to act in good faith

duty to act with reasonable care, skill and diligence

duty not to improperly use information or position, and

duty to disclose and manage conflicts of interests.
Do people involved in not-for-profit organisations have legal duties?
Yes! There is a mistaken view that people who volunteer their time in not-for-profit community
organisations do not have to comply with any legal duties because they are ‘volunteering’. This is
wrong.
Why do committee members have particular legal duties?
The law says that people who are in a position of ‘trust’ must act in the best interests of those who
have trusted them.
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The Guide which is
available at the link
above, explains legal
duties, but lets look
at a few points.
These four main legal
duties are expanded
upon in Pages 12 to 33
of the Guide.
What is an example
of not acting in good
faith?
What does it mean
‘reasonable care and
diligence’ - when
would you say
someone was being
negligent?
How could a
committee member
use their position or
information
improperly?
Can you think of an
example of having a
conflict of interest?

Consequences of Breach of Duties

What might happen
at our clubs that we
would consider a
breach of duty?
Lets go to Page 34 for
‘Consequences of
breach of duties’.
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Who can bring a legal action against a committee member for breach of duty?
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Unacceptable Defences which will not be allowed by a court
Page 36

I believe that
statements such as
these are an
excellent reason to
mentor incoming
committee members
and make them
aware of what is
expected of them.
Do you agree?
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Protecting yourself against liability
http://www.nfplaw.org.au/sites/default/files/media/Duties_Guide_CTH_1.pdf
Generally when an NFP organisation incorporates, one of the key benefits of incorporation is that
the members of the organisation (including its committee members) are not liable for the debts of
the organisation. This is known as ‘limited liability’. It protects members of an organisation from
having to use their own personal income to pay outstanding debts of the organisation.
However, if it is found that you have breached a legal duty as a committee member, you may be
liable for that breach from your own personal income. Remember, this is a rare event and will
usually be accompanied by a significant degree of deliberate wrongdoing or gross negligence. If you
are sufficiently committed to the role of a committee member and act with integrity, diligence,
honesty and accountability,
you should not incur any
liability.
The penalties that are
possible for breach of a legal
duty are listed here.
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Page 36

clearinghouseforsport
Another source of information for clubs, not just about governance but many other sports related
issues, is the Clearinghouse for Sport website.
https://www.clearinghouseforsport.gov.au/
Becoming a member
is free and gives to
access to a huge
library of resources
related to sports
administration and
more.
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Before we finish lets
check out a few areas
of the Clearinghouse
for sport website.
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